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I have now received legal ad
- assessment of RSPCA prac

Loague on this matter oz %
In essence, where %% Dis seized uant to section 127 of the Animal Welfare Act 1999, 1ts
99 o

so opy of the previous legal opinion sent to Peg

disposal must be d ed bycthe District Court under section 136 of the Animal Welfare Act
1999 and secti of Proceedings Act 1957.

is information on to all your member societies and branches and
is matter in the next RNZSPCA / MAF liaison newsletter. I hope

A C David Bayvel
Director Animal Welfare

cc N E Wells
UNITEC

MAF BIOSECURITY AUTHBRITY
ASB Bank House, 101-103 The Terrace, PO Box 2526, Wellington, New Zealand. 4= 5
Telephone: 64-4-474 4100 Facsimile: 64-4-498 9888 B@w’&v
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Peg Loague ; , ‘ Telepholfe: 64-4-474 4
RNZSPCA ;‘ : giz/ : Faciimite: 64-4-474 41
PO Box 119 1 ‘ '
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‘f)" Dear Peg » @Qb @ .

ANIMAL WELFARE ACT: APPLICAT%I%@A(@@LIFTING OF ANIMALS

I refer to your e-mail messages of 2 ber 1 g the question relating to the
ct ‘

ére or uplifts an animal.

I had sent an interim e-mai @Att e@u possible ways in which an animal might
come into the custody of €kifispestorOr 1k CA and I believe we have clarified that the
question relates to tw% €s tion:
e ananimal is gi m{p th

. .the SPCA S\IE a stray a 1 :
e aninspec ontd\private property (either under a search warrant or under section

in order to provide assistance or treatment to the animal

») 127) and refetesan
\ 1. @?@ i! I agree that clearly the relevant sections are sections 141 and 142
e §téps

application of the Animal Welfare A

—,

.

of an SPCA either bj;/“the owner or by someone else, or

must be taken by the SPCA are set out in those sections.

2. n %d situation, we have had some discussions as to the application of the Act
pauée the sections have unfortunately not been drafted as clearly as they should have
%. ection 136(1)(b) provides that section 199 of the Summary Proceedings Act
ies to any animal seized under the authority of a search warrant and any animal of
hich an inspector takes possession under section 127(5). However section 141
provides that where an approved organisation takes any animal into its custody, then the
‘steps set out in that section have to be complied with. On the face of it, there appears to
be two overlapping sections of the Act. '

I note that the intention behind the reference in section 141 to the taking of animals into
custody was to cover the taking of stray animals. It was not intended to apply to
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-~ animals uplifted under section 127(5) or under section 131(4). 1 am satisfied, having
considered the wording of the various relevant sections, that you and Frank Sheehan are
correct, and that section 136 should apply to the uplifting of animals in these situations,
rather than section 141. Section 136 does specifically refer to the seizure of animals
under the authority of'a search warrant and to the inspector taking possession of an
animnal under section 127(5). I therefore agree that section 136 should prevail over
section 141 and that it is not necessary to comply with the steps set out in sectigh/141 in

this case. :
4. 1 assume that you will be informing the SPCA inspectors of thisN : We@ve a

written question on this point from Lesley Butler of Fielding 2dd ¥sent dinterim
ah guswenwould be

response to say that the issue was under consideration
‘provided in due course from the RNZSPCA.

1
a

Yours faithfully §©§

Lin Da Teoh ' @ @
Solicitor Q
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. B64 3 8154373
e ‘
I ‘ To :
AUCKLAND - NEW ZEALAND Q S\\!V\
Te Whare Wananga o Wairaka Dl _
3B ol
Carrington Road, Private Bag 92025 ‘ —
Auchkland, New Zealend City/Country D\‘)‘QM/-—'\') s &
Phone (649) 849 4180, Fax (649) 815 §154373 P /\\>
‘ Fax Number o Q{% . ?@ o
Fax Message from OU xS B
FACULTY OF HEALTH AND ENVIRONMENTAL From N >/
SCIENCES
Attention
Trad B?«ﬁ\)@" (
YN

\NO\»./ Qw |

/

THE INFORMATION contained in this facsimile masBage i3 intended for the personal and confidential use of the designated reciplents nemed above; If the
recaiver of thia message is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this messaga is prohibited. i you
have recaived this measage in armrar, pleass notty ua immedialely, and return the orginal message fo us. Thank you.
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ACD Bayvel | &2 ; \;
Group Director Animal Welfare

Ministry of Agriculture and Forestry %
P O Box 2526 @

WELLINGTON -

Dear David | ©@&\

TEACHING INSPECTOR’S P ; ;

Part of the requirements of thi fic imal Welfare
Investigations are the unjt-standards(i4232and 4223, which both deal
with inspector’s powers ,

It is emphasised to &t s b ght those units that when an
inspector takes pésgession o, i%i‘mal under section 127 (5) or seizes an
animal under a ssarch/ e antugsuied under section 133 (2), the inspector
may keep the e ¢hosen by the inspector until the animal is
forfeited ction 1 a District Court Judge orders that animal to

be retur: e wr person charged (sections 127 (6) and 133 (3)).

Th %\H/{ﬁ)ﬂ opector to hold that animal until a Court makes an
) onl gifcumvented by an application to the Court under
53 igposal of a thing seized. Students are also taught that
pprRVE, ations have duties under section 141 in relation to

1 ¢annot be used to circumvent sections 127, 133 and 136. If an
pettordid try to circumvent the court order process by giving custody of
eized animal to an approved organisation and an owner was

sequently granted a court order under section 127 (6) (b) or section 133
b), there would be a real problem if the approved organisation had
already disposed of that animal under section 141 (2). In my opinion the
Crown is exposed to risk. If the owner were to seek civil remedies it could
be the Crown’s liability (see section 158 (2)), and the inspector (including
his or her employer) could be at personal risk, as I don’t believe the action
could be justified as one of good faith. '

30 'm@d come into the custody of an approved organisation. However,
) 4 -

NGAA KAAWA! ORANGA ¢ FACULTY OF HEALTH AND ENVIRONMENTAL SCIENCES

Carrington Road, Mount Albert, Private Bag 92025, Auckland, New Zeoiond. Phone (649) 849 4180, Fax (649) 815 4373
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. :\} section 141 was not intended to circum
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advised to use section 141 to dispose of seized animals rather than using

rFaaE

I am concerned to learn from students that SPCA inspectors are being

section 136 application. :
I will concede that the sections discussed could have be d it@
more tightly. For instance, section 141 (1) should havgg ofds a

“(other than an animal taken into possession unde Te) o) &2) or
seized under section 133 (6) (b))” However, I do not consider/t 736
intention of the Act is so obscure that an ame i iredTn my

opinion the clear intention of Parliament is itald
the possession of an inspector must be dealt(wz

owets of the Court.

Rather, it was to give approved or the\means to lawfully
dispose of animals that come int ssedgion dther than from
inspectors. This view is reinfoyee e of section 136 (2) “any

...inspector who is required by

ec ain custody may place it

in the care of another per ntil it i@\»d to be used in evidence ...”
The word “require” goés @ iscretion., And even if the
inspector does plac she-care of another person (who could

, be an approved o is still an obligation to hold it until it ia

" required. The Dire erferabcan remedy this by issuing a direction
under section 126 forthe hat all animals taken into possession or
seized mu, dealt with unger the provisions of sections 127, 133 or 136.
] would b st w opinion of MAF Legal.

) We repaked t0’change the way students are taught this particular

o may expose UNITEC to liability should a civil case

agdin inspector who was wrongly taught and disposed of an
™ y. . '

Y

Neil Wells

PROGRAMME LEADER ANIMAL WELFARE
ce

Peter Blomkamp
RNZSPCA
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