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CROWN LAW OFFICE

9 May 2000

Lin Da Teoh

Ministry of Agriculture & Foresiry
PO Box 2516

WELLINGTON

Fax: 4608741

Dear Lin Da

Involvement of territorial authorities in &fmmmt of the Animal Welfave Act 1999
Our Rel: MAF277/43

1.
2.

Thank you for your letter dated 14 April and your fax of 18 April.

Your lstier raises an issue about thc ability of a territorial anthority t provide

funding and other resources such 2s staffing facilities for tke enforcement of the

Animal Welfare Act 1999, The issue arises in the context of an application by the

Animal Welfare Institute of New Zcaland (FAWINZ™) for approval by the-
Minister as an approved organisation under s 121 Animal Welfare Act. AWINZ

is to be established by dead of trust betwesn various individuals, with the

im;nﬁo[n that it be funded by Waitakere City Couacil end North Shore City

Couneil.

‘Yous letter does not caplain why the Ministry of Agrienlture is concerned with
these Councils’ ability to fund AWINZ. | assume thic is because the Minister
must have regard to AWINZ’s financial arranpements before deciding whether to

approve it: s 122(1)(b).

Your letter also fmplies that the two City Councils intend to support AWINZ on
the basis of their existing powers and without the additional basis of an agrccment
with central government under s 37T Local Government Act. [ shall therefore pot
consider whether & 8 37T agreement Is & relevant option.

Summary of opinion

5.

I do not think that a rerritorial authority can support an animal welfars
otgunisation In the way proposed. Territotial authorities bave powers and
functions relating to humea welfare, dog control and impounding stock but [ do
vot think that the relevagt statutory provisions go so far as to allow 2 territorial
anthunty to fumd an lnnml welfarg organisation or employ Animal Weifare Act
inspectars,
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In particular:

6.1 A territorial authority may employ staff only to perform its functions;
5 119B(1) LGA; and may spend its moncy only on matters expressly or
impliedly authorised by statute.

6.2 The functions and powers of a territogial authority includs:
6.2.1  Section 395, which relates o human medical welfare;
6.2.2  Section 598, which relates to human well-being more generally;

6.2.3 Section 601, which allows a territorial authority to provide
“amenities for the public”.

6.3 The last of these, s 601, could arguahly be used 1o avthorise provision of
an animal shelter but for two considarations:

6.3.1 The other detailed legislation in this area, namely the Animal
Welfarc Act, the Dog Control Act and the Impounding Act, set
out clearly what involvement territorial authorities should have;
and no broader powers should be implied from a general
provision such as s 601. .

-

63.2  Proper performance of the functions of an Animal Welfare Act
inspector and an approved organisation require specific powers
to, for example,-impound, sell and destroy animals. If a
territorial authority attempted to perfornm these functions without
the specific statutory powers and immunities that go with them,
it would incur civil and/or criminal liability.

Background

70

8'

310839_1

FVmman -

The Animal Welfare Act provides for the Minister to recognise “approved
organisations”, upon whose recommendatipn he may appoint any person tc be an
inspector for the purposes of the Act, 01 to be an auxiliary officer for the purposes
of the Act (ss 121-126). Approved organisations alsc have various
responsibilities and powers rclating to care for animals and disposal of thém
(s 141). o

One of the criteria for recognition as an “approved organisation™ is that “the
principul purpose of the organisation is to promote the welfare of animals”
(s 122(1)(a)). This critecion excludes territorial authorities, which of course exist-
for a much wider range of purpases. The Ministry of Agriculture and Forestry,
bowever, has reccived an application by the Animal Welfare Institute of New
Zealand to be recognised as an “approved organisation”. AWINZ is to be set up
uneer a deed of trust between various individuals. [¢ would then be funded by the
Waitakers City Council and North Shore City Council. It is proposed that AWINZ
will recommend staff of territorial authoritics for appoinment as inspectors or
auxiliary offiocrs, at first staff of those two councils, but in future perhaps staff of

asrraly b P9
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other territorial authorities as well. The councils would coatinue to puy these stafe
members after thcir appointment as inspectors or auxiliary officers. (1 refer to
lnspectors and auxiliary officers collectively as “inspectors”.)

If approved, AWINZ will put in place arrangements between itself and each
council to mest its funding, operational and facility needs. The inspectors thae it
wonld recommend for sppointtent would be employees of a temitorial authority
but AWINZ would be respansible for the training and conduct of those inspectors
in carrylog aut their functions and dutics under the Act.

The Ministry is satisficd that the prnposed arTangements betwesn AWINZ,

establishing territorial authorities and the inspectors that it would recarmmend amr:
gmnnynfnhndcnnmplmdbyﬂuAWA The concemn of the Ministry of
Agricultore and Forestry is whether the establishing territorial antharities have the

legal ability to provide the funding and other support that they proposs.

In response to the Ministey’s concems, AWINZ has obtained an opinion
Kengingron Swen datsd 3 March 2000, Twopmmmusﬁaam;g;ﬁ
authority’s powers under the Dog Comtral Act 1996 may not fully justify
expanditure on matters covered by the AWA, but concludcs that ss 37K, 595, 598
uﬂGOImem:ufﬁnemwthoﬂtyfwamﬂﬂu&omdem
animal weltars orgunisation such as AWINZ.

Statatery provisiens

Ymmummmmmdammﬂummumm:mmmﬁm
of the provisions of the Local Guvernment Act to which Kensington Swan refsr,
That in mm requires reference to the ralcs of inspectors aud “approved
oWuMﬂhAW&mdmmuozhwdn.mmg
Control Act 1996 und the Impoundiog Act 1955,

Animal Welfare Act

13.

14,

31038t

The functions of an “approved organisation” under the Animal Welfare Act are:

13.1  To nominate cne member for sach Animal Ethics Cormmities (s 101(6): 1
note that a tervitorial authority must also nominate one member of sach
commiuse: 5 101(8)).

132  To recommend inspectors and auxiliary officers to the Minister for
appointment (s 124 = 125).

133 To make arrsagemants with inspectors and suxiliary officers, whether by

employment contract of otherwise (compars s 122(1)(d)).

134  To take cusiody of amimals, apart from native animails or siock, trace
theis owaers and/or dispose of them (ss 141 ~ 142, 172),

[nspectors appointed under the AWA, kave various powers and fanctions:

aseralr v 03
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141  Power of eatry to inspect any animal, combined with 8 power to take 4n
anima! into his/her possession (ss 127 — 129).

13.2  Applying for sad execating search warraats (35 131 - 136).

143  Powsr to mitigate the suffering of any animal (s 130) and to destray sick
ot injured animals (ss 138 - 139).

144  Autherity to apply to the District Court for enforcement orders, the
breach of which is an offence (ss 143 - 152).

145  Power to require 2 suspacted aﬁadermﬂvehs!he:nama. address and
date of binth (s 157).

148  Limitation of liabdlity for actions under the AWA (s 158),

Local Government Act

15. As well ay the

and 223K1X5) LGAmrdavant These various provisions

U T

P

“STE, Purposss of local governmest- The purpases of local
governmient in New Zealand ars w provide, at the apprapriate
levels of Incal govemment,-

(d) Scops for cormmunities to make choices berwesn different
kinds of lacal public facilitica and services:

1198. Staffof local swthorisies-

(1) Thare may foom time o tizoe be sppointed as membacs of the
swaff of any Ineal suthority such staff as are necesyary to sasixt in
the perfoimance of ity functions and the exsrcise of irs'pawers.

122C. Principles of fiagncial missagement-

(1) Without limiting the provisions of any othes enactment selating
to the fomds and revenmuss of any lacal authosity, every local
wuthority shall manage its revenuas, expcacs, asscts, [labilities,
mmmmmm,mmﬁm
the follawing priaciples:

(x) ALl revenus, expensas, assets, labilities, and investments are o
bs managed peudently, in the intezests of the diamict of the local
authority of of it lohabitants and ratepayers, and only for lawful
purposes: ...

223]. Miscelisnegus cxpenditure—(1) Any loca! authority may
expend monsy for all or any of the foliowing purpases:

asopdp ¥ 3
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(f) The payment of subscriptions, lcvies, fees, or general
sonuributions (0 any organisation that the Jocal authority considers
appropriate in connection with ita functions, duties, and powsrs.

595. General powers of territorial authority with respect to
public health and well-balag- A territorial authority may do all
things pecessary from time 1o time for the presérvation of the
pub!ic Realth and well-being and for carrying into effect the
provisions of the Houlth Act 1935 so far as they apply to the
district, (smphasis added)

596, Particnlar powers of territorial authority with
respect to public health and well-befng -

(1) In ozder to provide for the health and well-being of the public,
a territorial authority may—

(2) Taks, purchase, or otherwise provide and maintain Jund and
buildings, within or outside the disteict, to be used as, or for the
purpose of. martuaries, rest roamy, ¢reches, nurseries, and other
ke public amenltics: ...

(D A territodial authority may make graats of money, or make
advanoes upan such mams and conditiony as it thinks fit (incleding,
it the council thinks ¢, a condition that the advance is 10 be free of
interest), or grant leases of land ar such rental, for such rerm, and
on such condidont as it thinks fir, to the trustees or other
governing authority of any body (whether incorporated or mot),
whether withia or cutsida the distict, which is not canducted for
private profit aad the object or principal object of which is to
sstablish, maintain, control, aid, or cacey ou sny of the following:

(a) Danal elinics, craches, district nurses, or any branch of the
Royal New Zealond Suciety for the Healh of Wamen and
Children, or other body formad for the object of conserving the
public health or well-baing of the communily or tending the sick or
injurcd:

(b) Genenally any purpose of public hwalth or well-being, or of
improving or developing such public amenitixs.

598. Conncil may promote community welfars- (1) The council
may, aither singly or jeintly with any other local suthority or any
other orgasisation or growp or body of persons {whether
incosporated or eot), wndenuke, promote, and encourage the
development of such services and facilitlas as it coasiders
fecoasary in order to muinigin and promote the general well-being

Ofﬁcﬁbﬁc-.dmypmmmanntmmmwmn
in and w-omnaﬂun welfars dctiviies in the district...

shYaLy ¥ P
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{4) The council may~-

(») Make grants of money, oc make advances ont such tcrms and
conditions as it thinks fit (including, if a council thinks fit, 2
condition that the advance is to be frec of interest), or grant leases
of land at such rental and for such term and on such conditions as
it thinks fit, to any organisation or group or body of persons
(whether incorparated or not) whnse ohjecr or principal object is
conserving or promoting the welfare of the community or of any
members of the commanity;

(b) By deod or other instrument, and subject to such terms and
conditions as it thinks £it, guarantcs the repayment of any money
(including any interest payable on that money) advanced o any
such organisation of group or body.

601, Powers of coundil in relation to recreaticn and community
developmant-

(1) The council may, either singly or jointly with any other local
authority or any other organisation or group or body of persons
(whetber incorperated or not), undertake, promote, and encourage
the development of such services, facilities, amenities, and
progrunmes as It considers necessary ro provide for he
recreation, emusement, and instruction of the public, and the
provision or improvement or development or maintenance of
amentries for the public.” (emphasis added)

L7

(3) The council may—

(a) Make grants of maney, or make advances on such terms and
conditioas as it thinks fir (including, if the council thinks fit, a
coudition that the advance is to bs free of intersst), or grant lsases
of land at such rental and for such term and on such conditions as
it thinks fit, 10 amy organisation, group, or body of persons

- (whether incorporated or not) whose object or principal object is
the recreation, eajoyment, cducation, or instruction of the public,
or the promotion of any form of culture, or the improvement or
development of amasnities for the public:

Under ss 661 and 662 a territorial authority may construct stock dips and regulate
the uge of those dips and may acquire land for paddocking stock in-transit together
with all necessary associaied facilities and equipment: In addition, @ territorial
authority may make bylaws under s 684(1) regulating the slaughter of swck
within ap urban area (para 12), and reguladng the keeping of animals if they arc
likely to become “a nuisance or injutious to health or dangerous” (para 35).

BSbYALY b VD
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Dog Control Act

17.

18.

19.

P. 15

Territorial authorities have various powers and functions undcr the Dog Control
Aclt 1996. As the name of the Act suggests, those powers and functions generally
relate to preventing the spread of disease, and preventing nuisance or harm causad
by dogs. In addition, howewer, 5 6(2) provides:

6. Functioas, duﬁcs, and powers of territorial authotities-

(2) In addition to any power conferred on u territorial authority by
this Act, any territorial authority may,--

(a) Either singly or jointly with any other territorial authority or
any otber orgamisation or group or budy of persons (whether
incorporated or pot) undertake, promote, and encourage the
development of such servicus and programmes as it considers
desirahle to promote responsible dog ownership and the welfare of
dogy:

(b) Make grants 10 any crganisation or group or bady of persons
(whether incorporated ot not) whose objects include the care,
custody, maining, or welfare of dogs or the instruction or education
of psrsons concerning such carc, custody, training, or wellaze:>

(¢) Engage in publicity for the purposcs of this Act.

The Dog Control Act empowers territorial authorities to collect various fees.
Section 9 of the Act provides that all money received under the Act shall be
cxpended only for the purposes authorised by or under the Act.

The Dog Control Act also raquires territorial authorities to make PI’OVISIOD for dog
pounds and regulates disposal of impounded dogs (5s 67 and 69),

Territorial authorities ace also required w appolnt Dog Control Officers, whose
powers and functions include:

20.1

20.2

20.3

20.4

Power of entry to inspect aay dog, to inspect the conditions in which a

dog is kept or o feed and water a dog (especially as 14 - 15).

Seizure of 2 dog in certain circumstances (seo ss 14, 15, 19, 42, 50, 52,

55— 60, 69 - 71).

Power to request the name, address and date of birth of a person in

charge of a dog and of the owner of a dog (s 19).

Limitation liability for actions under the Dog Control Act (ss 73, 74).

Impounding Act

21.

310030_1

The Impounding Act 1953 requires all Iocal authoritiés to provide and maintain 3
public pound, into which must bec received all tendered “stock”, that is any horse,

ashrralr b ¢9
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cattle, deer, ass, mule, sheep, pig or goat (ss 3, 43). The Act regulatcs detention
of stock in & pound and disposal of impounded stock (Parts VII and VII). Each
local authority’s expenses are met both out of fees (s 14) and its ordmary geaeral
fund (s 66).

Apart from a power to destroy an imponnded animal that is continually suffering,
the Impounding Act does not provide for any functions or powers of the kind
conferred on inspectors by the AWA.

Orher legislation

23.

lcgzslation confers on territorial authoritics pest management powers (5 14
Biosccusity Act 1993), power 10 apply funds for the destruction of wild animals
(s 31 Wild Animal Control Act 1977) and powcrs relating to the enforcement of
the Hazardous Substances and New Organisms Act 1996 (see s 97 of that Act). I
am not, however, aware of any provision which requires or expowers a territorial
authority to become involved in animal welfare, apart from the provisions of the
Dog Control Act set out above.

1ssue for opinion

24.

As you have noted in your leteer, the issue that arises is whether a territorial
authorny has the ability to provide funding, staff and other resources 10 support an
organisation such as AWINZ.

Reasoning

Introductory comments

25.

26.

210839 3

Thers are various statutory provisions that give territorial authority powers to
prevent illoess, injury or nuisance caused by animals. There is not, however, a
cxpress statutory provision which empowers territorial authorities to concem
themsclves with the welfare of animals. In that regard, s 6(2) Dog Control Act

_appears exceptiopal.

In considering whether the provisions discussed below authorise territorial
authorites to fund 2 body such as AWINZ and to cmploy staff as AWA
inspectors and auxiliary officers, it is important to bear in mind:

26.1  Statutory corporations such as a territorial authority have only these
powers that are expressly ‘of :mphedly conferred by Parliament: %(2)
Halsbury’s Laws of England (4™ reissuc) para 1137 fn 1-5.

26.2  This principle is reflected in s 122C(1)(a) LGA, which requires territorial
authoritics to manage their expenses for lawful purposes. '

26.3  Similarly, s 119B(1) LGA allows local authorities to employ such staff
“33 are necessary to assist in the performance of its functions and the

asyralr v vo
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exercise of its powers.” A rerritorial éumority may not employ a2 member
of staff for any other purpase.

The decision of the English Court of Appeal in Royal! Cross Schooi v Morton
[1975) 1 WLR 1002 illustrates the underlying principle. Royal Cross Schoal
provided special education facilities for deaf children, social activities and the
special care peeded for deaf children. The question of the school's rating
valuation status arose, and depended on whether a local authority could provide
such a school under s 29 National Assistance Act 1948 (UK). That section
empowered local authorities to “make arrangements for promoting the welfare of
persons to whom this section applies, that is to say persons who are ... deaf ...".

The Court held that a local suthority could not provide a school for the deaf under
that sectiop. Cairns LY noted:

“Now in the widest sensa of the word “welfare”, there could be ao
doubt that the whols purpose of this school is to promote the
welfare of the pupils. That, ! suppose, might be s2id of any school
which is not run for profit, and more particularly of a school for
deaf children which has such staff, equipment and methods as
described by Mr Gaskell, going far beyond what is included in the
case of an oxdinary curriculum. But many schools provide
boarding facilities, many schools are devoted to the education of
children with special nesds, which inevitably involves providing
something not coveresd by an ordinary education, and the problem
is whether Parliament can have intended the word “welfarc” in 2
wide enough wuy to cover a school like this, having regard 1o the
exteasive provision made for education in the Bducation Acts.” (at

1006)

His Lordship’s reasoning involved two steps. First he referred to an earlier
decision that held that “welfare” did not cxtend to residential accommodatiog,
bacause .the same Act expressly provided for residential accommodation
elsewhcre. He then held that a local authority could not have provided a schoo!
like Royal Cross School under s 29, because such a school wouid fall within the
local authority’s powers to establish schools'under the Education Act 1944 (UK).
As the Education Act powers were more specific, a council should work within
them,

‘The Local Government Act also uses broad terms such as “welfare” and “well
being”. These cunnot be read more widely than their context allows, or used to
Gut across other statutory regimes.

In this rcgard [ should also mention s 223J(1Xf) LGA, which relates to
miscellansous expenditure. This paragraph is ambiguous, Its intsrpretation turps
on thc meaning of “jts”. If “its” refers to the organisation, then the territorial
authority bas a gencral power to maks contributions to any organisation that it
considers worthy. If “its® refers to the “local authority”, however, the paragraph
asllows the local authority only 10 make conmtributions to organisations which
further the performance of the authority's own functions, duties and powers. |

gspresy ¥ ¥I
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consider that the latter must be the correct interpretation (and do not scc anything
to the contsary in Kensington Swan's opinion):

31.1 It would be unlikely that Parliament intended to undermine the detailed
statutory scheme of financial management provisions in the LGA and
related legislation by allowing unrestrictcd payments to other
organisations in a section headed “miscellaneous expendirure”.

312 The public interest, and s 122C(1)(a) LGA, weigh against allowing
expenditure by a territorial authority for purposes foreign to the LGA
and other legislation relating to territorial authorities.

T therefore tum to the sections discussed in Kensington Swan’s opinion. 1am not
aware of any other statutory provision that could arguably authorisc a territorial
authority to support 2 body such as AWINZ and employ AWA inspactors,

Section 37X(d)

33.

This patﬁgraph is descriptive, not empowering. The facilitics and scrvices
referred to must be those which can lawfully be provided by a territorial authority.

Saction 595

4.

35.

This section authorises @ territorial authority to do things necessary “for the
preservation of the public heaith and well-being” and to give local effect to the
Meaith Act 1956. There can be no suggestion that “public health and well-being”
in this contsxt includes animal welfare, as the references in s 596 to morruaries,
rest rooms, dental clinics, etc indicate.

The provisions of the Health Act that relate to animals ¢oncern matters of buman
healch also, for example destruction of vermin and disposal of offeasive carcasses -
(s 29(c), (k)). The rcfcrence to the Health Act is welling. The focus of 5 595, and
indeed all of Part XXXV LGA, is very much human medicel welfare rather than
animal welfars. Scction 595 cannot be used tw authorise territorial authority
funding of an animal welfare orgauisation or the employment of AWA inspectors.

Section 598

36.

37

38.

——

10K39_1

Section $98(1) empowers territorial authorities {0 support the development of
such services and facilities as the authority considers “pecessary io order to
maintain and promote the general well-being of the public”.

“Well-bleing” is defined in the New Shorter Oxford Englisk Dictionary (1993
edition):

“healthy, contented, or prosperous conditons; moral or physical
welfare (of & person or community)”

Section 598(4) refsrs to grants o organisations which promote “the welfare of the

community or of any members of the community”. These words provide a furthes

. BSWPPH__.
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context for the territorial authority’s power to pmmote the “general well-being of

the public”. Again the “well being” in question is that of people rather than
animals,

I Pacliament had not provided for dog control and impounding stock it could be
suggested that these services/facilitics were “necessary” and improve the “general
well-being of the public”. But there are express and detailed provision for thesa
matters which involve territorial authorities; and there are express and detailed
provisions in the Animal Walfare Act, which excludes territorial authorities: sce
s 122(1)(a) AWA. Section 598 LGA cannot be used to cut across other legislation
in this area

Section 601

40.

41.

42.

J1083¢

This section allows a territorial authority to provide for the “recreation,
amusement and instrucion of the public”. None of these words is apt to describe
the function of an animal welfarc organisation.

Section 601 also authorises 2 territorial authority to provide “amenitdes for the
public”. The word “amenities” potentially has & broad mcaning;

“Amenity ... & pleasure; a delight; a pleasant feature; a desirable
facility® - The New Shorter Oxford English Dictionary on
Historical Principles (1993)

' Amenity values'” maans those natural or physlcal qualities and
characteristics on an area that contribute to peoples’ appreciation
of its pleasantncss, aesthetic coherence, and cultural and
recreational attributes:” - 5 2 Resourca Management Act 1991

“‘Amenities” mns canteens, cinsmatograph theatres and other
theatres and places of social entertainment, hair dressing salons,
cafeterias, shops, and other facilities calculated to meet the curreat -
requirements of members of [Her Majesty’s] armed forces and of
other parsons employed or residing on ... establishments; but does
not include any servics mess:” — s 2 Armed Forces Canteens Act
1948

“Amenities for the public” is not, however, defined in the Local Goverament Act.
The above definitions are such that the expression “amenities for the public”
could, standing alone, be considered broad enough to include a facility such as an
animal shelter. But I do not think that that is the carrect interpretation in the
contexr of the LGA. As noted above, Purliament has expressly made other
provision for dog pounds, stock pounds and animal welfarc more generally. It has
indicated what degres of involvement territorial authorities ought to have in each
arca. [ refer again to Royal Cross School v Mortor ~ that case indicates that
where other mors specific legislation confers some powers aad functions on 2
territorial authority, the suthority’s gensral powers should aot be assumed to
allow what Parliament has not otherwiss permitted.

gsredlr ¢ VI
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43. In this context there is a greater problem.  Animal Welfare Act inspectors and
approved Organisations have statutory authority to cuommit acts which wogld
otherwise give rise to civil or criminal liability, for example the detention, sale
and destruction of animals. These powers {(and the accompanying testrictions on
ligbility) cannot be conferred on a territorial authority by a general power to
providc “amenities”. The word “amenities” denotes desirable facilities which
may or may not be enjoyed by members of the public as they individually wish,
The roles of inspectors and approved organisations include the provisions of
“scrvices” which may not be declined such as the destruction of suffering animals.

4. As 5 601 does not confer on 2 territorial authority all the powers and immuniries
necessary for it to perform the functions of an animal welfare inspector or for it to
perform the functions of an approved organisation, I consider that the power to
provide “amepitics for the public” docs not extead to providing services and
facilities of the kinds provided by Lnspectors and approved organisations.

Conclusion: Absence of general power to fund animal welfare organisations

43. I do not thiok any of the provisions of the Local Government Act that [ have
discussed above empower a tervitorial authority to fund an animal welfare
organisation. A useful contrast is s § Dog Control Act, which clearly allows a
territorial autbority to upply fuxds (whether obtained through fees under the Dog
Control Ast or not) o the welfare of dogs. If Parliament had intended a territorial
authority to have & gepcral role iu animal welfare, one would expect that to be
expressly identificd in the Local Government Act or other legislation.

46, Nor could a territorial authority employ a person to perform the functions of an
Animal Welfars Act inspector, as those are not functions of the awthority. (See
s 119B(1) LGA.)

47. An animal welfare organisation such 35 AWINZ therefore cannot rely for funding
on lemitorial authorities alone. A territorial authority may make contributions to
such an orgasisation to meet irs costs in relation to dogs under s 6 Dog Control
Act, but it would be improper for a territorial authority to make a more geperous
contribution than that.

48,  Accordingly I do not think that the Waitakere City Cmmml and North Shore City
Council can support AWINZ as they propose.

~ Yours sincerely

AN

Peter McCarthy
Crown Counsel

ot 1 gsovelr b 3





