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From: Mark Neeson

Date: 15/05/2000 16:31:06
Subject: File: AW-09

Lin da,

In order to assist the discussion on Wednesday | have drafted the attached briefing. It takes
and presumes the outcome of the discussion. It may be that our discussion on the three pi
raise means that we reach a differnt conclusion. However, much of the oth ylsis wil
valid. | have done this to save time as | will run out of time if left it until Th o

| would like to send this out early on Tuesday afternoon and would g

cia r
betore noon if possible. When | send it | will attach your three qu& well. %

| will not be available between 10.00 and noon.\\

Please give me a call. @ @%5

Thanks

) e @
S




File: AW-09

Brf:

Minister of Agriculture &

Application to be an “Approved Organisation™: Animal Welfar of New Zealand

Purpose AV

I. This briefing canvasses assess an application by the Anir lfaYe Institure yf New
Zealand (AWINZ) for a declaration to be an approved organisafio section 121 of the

Animal Welfare Act 1999 (the Act). O T’

2. It is recommended that agree, in principal, to 1 @ approved
organisation under section 121(1) of the Ani, n& :

Background

3. Enforcement of the Act is unusual, in fer M '5 Yation, as 90% of the enforcement
activity is undertaken by a voluntary ation, the RNZSPCA (SPCA). In 1998/99 the
Primary Production Select Com SC % ‘i‘c‘o siderable attention to the enforcement

provisions for the Act. It wanted to Ss *nforcement arrangements were
sufficiently robust given the/high degre ce on the SPCA.

w territorial authorities (TAs) should have the
ability to undertake amni m@:cemcm work. MAF advised that the proposal
blurred responsibili% unc ween central and local government. This was
because the work would-be rates and yet accountability for performance would be
to central goye alher ratepayers. There was also concern about potential
itic drcéntral government'was delegating functions to local government (albeit on a

4. A particular aspect of t

voluntary basi§)A4 companying funding.

5. Th would not be involved. A copy of the briefing paper to the
C s the policy issues in detail, is attached for information.

6 /\f% ¢status quo while the time the Bill was being considered by the Committee
yo r agreed that the warrants for animal welfare inspectors employed by the
Wai City Council (WCC), issued as part of a pilot programme arrangement with MAF,
shuld nue until the Bill came into force (subsequently 1 January 2000).

arallel development Mr Neil Wells established an animal welfare organisation, ‘the

T

@a] Welfare Institute of New Zealand’ (AWINZ). Mr Wells is a barrister and well-
respected animal welfare consultant and adviser. He also co-ordinates the national certificate
in compliance (animal welfare) at UNITEC. He was also an independent advisor to the
Committee on the new animal welfare legislation. Mr Wells discussed an early draft of his

proposal with MAF in October 1998.

The Application

1




8. Your predecessor received a formal application from AWINZ on 22 November 1999. The
application is in two parts: an “application” and appendices including a proposed Deed of
Trust. Where there is conflict between them MAF has placed the emphasis on the Trust
Deed in order to determine the purposes of AWINZ. MAF made an initial assessment of the

Wells. Mr Wells responded in detail on 25 March 2000 although MAF
contact on a number of occasions to clarify aspects of the applic;

9. It is proposed that AWINZ becomes an “approved organisayon
Animal Welfare Act 1999 and deliver animal welfare ser A
being registered as a charitable trust. Any organisation whose pti

promotion of the welfare of animals can apply to t ister forapy
organisation” under section 121 of the Act.

10. Apart from MAF inspectors and police offic s %poimed on the
rcis ement powers under the Act.

recommendation of approved organisation
Currently only the RNZSPCA is an appr
the Act.

11. You must be satisfied that the ap tion) me @eﬁa in sections 121 and 122 of the
Act. These are considered below. @
The Application: (s.121)(2) 2@ @

nis ugh a transitional provision in

ire of section 121(2)(a) and (b). It contains the full

12. The application mee
name, contact addr the a hich the organisation proposes to operate.

13. The initial a Ii%id n the requirements of section 121(2)(c). Additional
informatio ided in MrWell’s letter of 25 March 2000 and the application is now

considered lhe@‘nents of this section.
if

Princip. a))

14. T the organisation must be to promote the welfare of animals. Clause
ates that the purpose of the Trust is to promote the welfare of animals.

ion 4 appears to be the means by which the AWINZ will achieve its

WIN operate in a number of ways including providing the services required of an
m-%- organisation and as a quality assurance body directly accountable for the

Qn prmance of inspectors rather than employing them itself. It may, however, also employ

F*‘to attain the objects of the Trust” including inspectors.

16. Conclusion: the application meets this criterion.

[ 4]




Accountability and financial arrangements and management of the organisation (section
122(1)(b))

whereby staff employed by a territorial authority but who warrant jmal

inspectors will do so under terms of an individual memorandum tand een
AWINZ and the inspector. This arrangement would appear tg witfi section122( 1 )(a)
inn that it could be argued that the local authority is itself employing animre
inspectors After further information was obtained the natureof\the arfangement appears to
be (there is an overlap here with section 122(1)(d)):

Accountability arrangements
17. At the outset it is intended that AWINZ will enter into an “arrange " with lhe&
T
Lo i

th AWINZ whereby
/ and in North Shore

18. The WCC will enter into a Memorandum of Un
AWINZ will provide animal welfare/control se

are termed “linked organisations” and will (Z. fees{or quality control and assurance
purposes. Animal welfare. The local a 1 ill coninire to employ the inspectors and
provide support services for inspect ipment, undertake prosecutions
(with AWINZ authorisation), and un yer related” activities.

19. It is MAF’s view that this arr; ¢ designed to ‘get around” the fact that
local authorities cannot be isations™ in their own right. The local
authorities will still be p their staff although AWINZ will be responsible
for overseeing the insp work. AWINZ will, in turn, be responsible to

20. In practice, the M‘ ag at if an animal control officer attends an incident and
believes thaty is'vel% al welfare issue then the inspector must proceed under
section 12 -. t; that is, proceed as an animal welfare inspector. While doing so the
inspector wilkl

bé femai oyed by the local authority but is accountable to AWINZ for
actio % %is

10
Firdne ﬂar@
21. lo % cial robustness of AWINZ cannot be fully assessed as it has yet to begin

n
opera veracity of its draft budget its veracity can only be tested over time. Mr
that the projected level of fundraising, grants and donations is dependent on
being approved; this income stream is 80% of projected income but is not

“_

@ )

22. remaining 20% of income will come from fees paid by the linked organisations. Initially
this will come from the WCC and NSCC. The question whether local authorities have the
ability to pay for animal welfare activities has been canvassed in depth by MAF, Mr Wells
and the local authorities. This aspect is discussed separately later in this paper.

S



Management

23. AWINZ will be managed by a Trust Board with terms of reference established in the terms of
the Deed of Trust. There are to be at least 4 but not more than 7 members. The Board may
appoint a chief executive who will be responsible for the day to day management oﬁ/t)lc
Trust. In total, these arrangements appear to be satisfactory. \/\\/

77

24. Conclusion: the accountability arrangements with the local authQw : mr@nd will
need to be tested in practice. The financial arrangements are HeaXy dépe unding
from the public and can only be tested over time. As with organis especially a
charitable one, it is difficult to ascertain whether is projed rangements are
robust. It is an issue that will need to be carefully assessed by MAF through regular audits.
For the first 2 to 3 years these audits might need to Omonthty- va]a rather than the
annual audits that apply to randomly chosen SP(@ anches and sogieties. Financial

arrangements with the local authorities are dlsd\?

Conflict of interest (section 122(1)(c)

25. This criterion requires that the functio
organisation could face a conflict of
states that AWINZ will not adopt
animal rights strategies and nor wi
organisation. To this extent plication

<
ov@undaw between the animal control and animal

26. There remains, however,/4¢
al control officers under the Dog Control Act
der the Animal Welfare Act than animal control

ver, that section 126 (2) of the Act takes precedence if there appears to be
twéen an inspector’s obligations under the Act and the Dog Control Act 1996.
In ,;@] es it will be apparent to an animal control officer where an incident falls within

on@\ ute of the other and act accordingly.

7‘1 o durmn the application appears to comply with this criterion.

Employment contracts or arrangements between the organisation and it’s inspectors and

auxiliary officers (section 122(1)(d)

30. The requirement is that having regard to the interests of the public, these contracts or
arrangements are such that the organisation is suitable to be declared an approved
organisation. The application includes some draft memoranda of understanding between

|




AWINZ, “linked organisations™ and inspectors. The animal control officers in both the
WCC and NSCC wrote to you stating that would enter into a formal agreement with AWINZ

for the purposes of this criterion.

31. Where an inspector who is also an animal control officer the inspector will be accountable to
AWINZ for his or her actions when acting under the powers, dutiesand function€impased
by the Act. In the event of a failure to perform under the Act the 0§ wi

C

accountable to AWINZ. not the employer. If the breach by an i is alsQ a byeach of

their contract of employment that will be a matter strictly be en cand the
employee.

32. Where an issue of neglect or misconduct arises in res of the ex of a power, duty of
function under the Act AWINZ will be responsibl fo iquiry, not the
employer.

33. Conclusion: the use of memoranda of und a e arrangements between

na At this stage there are no

AWINZ and linked organisations and ing

inspectors directly employed by AW %
Technical competence and expertlse n
34. The training standard curren u1red 0 rs is the National certificate in

Compliance and Regulato - .. Ifare) provided by UNITEC. Only animal

control officers in the W ave completed this course will be nominated

for appointment as am
35. AWINZ has undert ach inspector will undertake a 4-hour refresher

workshop each%y
36. C’umhmo@

rted in the Act, as it was known that many inspectors and auxiliary

e employees of an approved organisation. Rather many would be

thaps already employed elsewhere. MAF believed that in these situations
be a strong accountability link between the inspector, the organisation, MAF

ment is satlsfactory to MAF.

ers must be properly answerable to the organisation (section

ng out the powers, duties and functions of an animal welfare inspector., A MoU will
also link AWINZ to MAF. MAF will undertake periodic audits of AWINZ’s performance.

38 above, AWINZ will be responsible for the performance of inspectors when they are

et



39. You have delegated to MAF officers the power to appoint or withdraw warrants of animal
welfare inspectors. You retain the power revoke the approval given to AWINZ if you
believe that it no longer meets one or more of the criteria in section 122 or has failed to
comply with any condition imposed under section 122(2).

40. Conclusion: MAF believes that, taken as a whole these accountability arrangements in
respect of AWINZ means that the inspectors and auxiliary officers are “properly
answerable”.

Other issues
41. There are a number of associated issues relating to this applicati <h ul( be

awadre.
Implications of local government legislation &

42. The policy in the Act relating to “principal purpose™ reflects
government that local authorities should not, as a
delivering animal welfare services. Animal welf
responsibility. The Department of Internal Af
Government Act (LGA)) advised MAF that it

authorities to spend rates on animal welf:
o provide an assurance that
ney on\ant welfare work as envisaged in

nce because it is not familiar with

A juded that sufficient authority could be

QP 1ch-co
ﬁfi pr @ angement. MAF was not satisfied that the

as’it appeared to miss some crucial aspects of the
own Law opinion on the same issue.

the previous
lved in

¢ ‘m;} entral government
- of the Local

43. This was discussed with Mr Wells an
the WCC had the legal ability to s
the arrangement with AWINZ.
the intricacies of the LGA.

44. The WCC obtained a leg
found in the LGA to s
opinion was sufficie

c erage
46. % Z will recommend suitable persons to be appointed animal welfare
I e power of appointment has been delegated to MAF officers. The initial
ration of AWINZ will be the WCC and NSCC areas. It is desirable that any

ority arcas. This will provide time for AWINZ to prove itself and avoid any potential
ict with the animal control work of other local authorities.

Other *‘linked organisations”

47. An advantage of the AWINZ concept is that it will enable organisations or persons not
associated with MAF or the SPCA to become animal welfare inspectors. Organisations
with an interest in animal welfare could recommend suitable persons for appointment as
inspectors under the auspices of AWINZ without incurring the costs of becoming an

Al
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approved organisation. It would also accommodate indivduals. Examples include
individual veterinarians and officials of kennel clubs and similar organisations. )

48. This arrangement will reduce the potential for fragmentation in the delivery and
enforcement of animal welfare services. AWINZ would, in effect. act as an umbrella
organisation and be the central link/quality assurance authority between the inspectors

and MAF,

Longer term strategy of AWINZ
49. In the medium term AWINZ expects that the animal control actj¥ he |Il be
vested in AWINZ. Longer term, AWINZ will compete for lgc: ity_an mtrol

contracts anywhere in New Zealand but only if the activit de nlm 1e. As
noted above, MAF has reservations about this link but |
between the two are fluid and that it will be obvious where a
animal control one and the powers of the Act cann used

dLion n ammal into custody
al If AWINZ is
ns a'place where insepctors can

Duties of approved organisations

50. Section 141 of the Act enables an approved orgs
and may sell, rehome or destroy or otherwis¢
approved, it rather than the WCC or the
receive animals, such as stray cats. s, has at facilities owned by the
WCC will be made available to A at ent of $1.00 per year. It is noted
that an inspector can take animal§ whigh have ized to a place chosen by the

cg:stered under the Charitable Trusts Act
charitable trust. The Act does not require that the
not essential that registration be obtained before it

51. AWINZ is presently in
1957 for the purpo
applicant be an in
can be approv d

CONCLUSI

52. On balanc

approprlale to approve AWINZ being an approved
22 of the Animal Welfare Act 1999. This conclusion is
ations:
s of AWINZ will need to be carefully monitored. It is a new
ua and c ds time to show that it can fulfil its objectives;
f"nancnal support of the local authorities for AWINZ. This concern
ght to the attention of AWINZ and the WCC; and

e the exity of the accountability arrangements between AWINZ, the local authorities
afd.fspectors employed by the local authorities.

of these concerns is considered fatal to the application. You should direct MAF to:

AN
0@& appointments of animal welfare inspectors nominated by AWINZ to the WCC and

NSCC local authority areas;
e carefully monitor the financial robustness of AWINZ; and
e undertake compliance and audit checks at six-monthly internals for the first three years.

54. The Act allows you to impose, as conditions of your approval, conditions relating to the
establishment by then organisation of performance standards and technical standards for
inspectors and auxiliary officers. MAF has not considered what. if any standards should



be imposed pending your final consideration of this application. MAF proposes that you
invite Mr Wells to this be issue with MAF before a final decision is made. )

5. MAF notes that a considerable advantage of the AWINZ concept is that it can act as an
umbrella organisation for other organisations and individuals who might wish to become
inspectors under the Act. It has the advantage of reducing compliance costs to all
involved and reducing fragmentation of animal welfare enforcement.

56. MAF has drafted a letter (attached) to Mr Wells for your consideration if you agr&}

this conclusion. It invites him to discuss the conclusion with you ifhe wishes.
Recommendations 2 ;/: @

57. MAF recommends that you:

3

(a) note that MAF has assessed the application b INZ that, on
balance, it meets the criteria set out in the Ifare Y‘ 9.
(b) agree, in principal, to declare AWINZ to ¢ 2 royed @ isation under section

T~ 121 (1) of the Animal Welfare Act 199
o) (c) agree to sign the attached letter to avi im-of this decision and the
conclusions reached in this assessmen
ouncil animal welfare
t\that Mr Wells be advised that

(d) note that this decision will enable
ties can fund AWINZ as

(=]
=

service delivery pilot progr
MAF has reservations about.w
proposed;

(e) direct MAF to monit ac[iviticZ at six monthly intervals for the first
three years. @




