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Dear Bruce ~ ~
Animal Welfare lnstitut~~w?~
1. u is with rc[uctan,4 r~''C{bQ~n confidence about a matter that has

concerned me 1Df~ri ov .~~¥ year.

2. In my view ~y i iding MAF and the Minister with timely policy
advice that I s te 'mplementi ng sound practical policy initia tives. There
seems a ament I blum with the approach some MAF policy analys ts have
to t he ' ''' r~s.1~ question: Is it their task to determine policy, or is it to
pro~ p . sio~Ve with policy options to those who do make policy decisions?

~l~~
:~~G ,".ars I have worked with variOl.ls MAl<' officials (Peter O'Hara, John

:!
~J¥~m, B.a. rry O'Neil and David Ba.yve l), both as NatiOna. I President.and National

'~Jcbit of the RNZSPCA, and in latter years as a consultant. I have a lways been

(Ci
rded the u tmost courtesy and consideration ill any connections with MAF and

( "" 1;1\ e been accustomed to a relationship characterised by openness and "getting the job
~ne" cost effectively within agreed timelines.

4. More than 10 years ago I worked with Royce Elliot on the 5 r1,1; concept of an Animal
Welfare Advisory Committee. In the developmental stages of the Animal Welfare Bill I
worked with MAl" Policy, MAl" Legal a nd MAli' RA and was engage d by MAl<' Policy to
write the early Cabinet Policy Papers.

5. I am very familia r with the or igins of the Animal Welfare Act 199!), first because J had
been involved in deve loping AWAC policy, a nd latterly because I wrote t he Priva te



2

6.

7.

8 .

9.

Member's Bill a long with Pe te Hodgson . I shou ld say at this point that i ll .l~')9' when I
was approached to write the HiJII discussed it openly wit..h M~A<' RA official. ~larify
any perception of a conflict of inte rest or breach of confidenti ;~,!lwas ' eu.) hat I
would develop the Bill only wit h m aterial t ha t was in the ~~~ai l .

I detected increasing dis trust of my involvement with • ro so • Policy
officials, first I believe, because 1 had written the Pr:O. ~)r's . . · and later,
because Parliament engaged me as an independent spec .s~ ,r Ir ing the
consideration stages of the 2 Animal Welfa re ~~,,""'7 ~

Waitakere City pilot programme /,//)~ - ((S)
<:v//) ~,::::--=j

In ] 995 1 brokered an arrangement be Qh..'MKF uQ'~re Waitakere City Council
to pilot a programme whereby wec 'gJ n~~~s were trained and
warranted under the Animals Proje~ 19 3D&record will show that this pilot
programme was successful in de, >r~. . t~~~ is a synergy between an imal
welfare and animalcontrol, -V ~'0

trust proposal by the A a elfa tu of New Zealand, and supported its
continuation. '!'he~.e ,hJ'It~· . migh t be a seamless transition between the
pilot programme a ' f!;j3 rr g6mel ,under the Anima l Welfare Act 1999 .

The current Mil~; .. gr ' expressed a wish that a decision could be made
early thisYe~~ n hs into the new Act, Th" issue has still not been
resolved and -lW 1 'es~ ,,':l to be pa ralysed by endless policy analysis .

The ultras v;,.~ ti~,,- '0
10. ~. e. . ~ZIS seemed to be manoeuvring to bring to an end the

. : . . pt!Q.,tt\b,y~rnzir~1J1lJme.MAF Policy que. stioned whether the w. a itakere City pilot

~ ~
CW).~lra vires, Each time a question was raised satisfactory answers were

/ ( / , So e ol'l.l1e questions were iterative and naive to say the least .

] 1.'~ ., ~~s time that I became concerned that there appeared to be a change in
IV)1';U'v",s Jolicy modus operandi. Instead of working with MAl.' regulatory officials in

~
. uig new policy initiatives MAl",Policy officials appeared to be taki ng an

eg.I , . endent sta nce to the poin t whereby they considered that they and the.y alone
(~\J1 c deter mine policy, On more that one occasio n I have been met with a comment '
~m a MAP policy analyst, "I have not made a decision ." Sure ly it is the Minister who

makes decisions based on robust policy advice and consideration of identified policy
options.

12. It seemed th a t there was a determination by some MAF Policy officials to undermine
the MAF'IWCC programme. Each time a question was ra ised and answers provided
MAl" Policy would shift the goal posts. Th roughout th is time I kept MAl<' Biosecurity
Authority fully briefed .
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14,

17.

15.

In 19!)7, afte r discuss ion with the Local Govern men t. Divis ion of/nt.ernal Affairs, it
was clear that the pilot programme was not ultra vires after all . ~

MAl? papers ~bta ined ~eeentl:.show t~a.t h i 199: it was cons' • . atgtR~i,l,o t .
programme came withIII the scope of section 37'1 of the Locs . me .~ ) 984.
But there was a rider that s ection 371' should only he u &~ th~' " p aying

. for a se rvice and could not.berelied on other tha. n as~ .¢ary me . It does no t.
take a lawyer to see that section 371' makes no referen~t~~n ying for a
serv ice, nor that s uch an arrangement could on2<5~mpora~~

MAF Policy then wanted to .terminate thep~.~ ~~l?grounds that there
wa.e a pa. rliarn.e. ntary review of the Rati ng . r !t~~L~. The Rating Powers
Act had ~o relevance to the i ssue. ~ ~~

Pro f~rmaapplication ~~ \~

16. As indicated, while. the .An.imal '~~~'(, ' . . dar consideration Twas engaged '
by Parliament as an indepen~;;PEjCial~' . 2¥. In 1998 I hadsubmitted toMAF a
pro forma application for~An~rVI . titute of New Zealand to be an
app• roved or.ganisation. ~; lic.~ati \'lfi1- lot .b.e made formally until the Bill wa.s
passed into law, 'l'hep~ 1 ap ' .tN<; 0-'as submit te d in the.int?res ts of reS()lvi~g
any ou tstautling m~~~ ~. r) from t.he AWINZ applicatiou hefore the BIn
was enacted. B~

Drafts oft he ili@. u 'I('[~t e possession ofMAF in 1998 and yet 2 years later
MM.' PolY) 1 \j!?'! g n~~es. . .

Select Commitfe: n ' erat~ ·

18. I~~~~OO . 1~r::I~~;~~t~;ei~~;:d~c~ri~:~·;~~;~~~:~~ttagain to

1.t . thlit uld not only havo dofeatod the AWINZ proposal but woitld also .

he . '. t j)r<lposill\vas that Inspectors must be directly.employed by the '
ap (gallisation .

19. d0:; t rse meeting of the Select Committee MAl." Policy officials were closely

~
. . tioned by Pete Hodgson who was acting with the support of a ll members of the
mmittee. A senior MAE' Policy official a t first denied that there was any knowledge

<,_ any potential application for approval as.an approved organisation when the new
advice had been drafted. Then the official had to admi t tha t t he AWINZ proposal had
been seen by MAE' Policy. When pressed by Pete Hodgson th e official admitted that
there had been an attempt to mislead the comm ittee and apologised.

-,..... ')
"

20. Parliamentary Counsel was asked by the Select Committee to re-draft clau se 105 a nd
ca me back with the term -t'properly accountable". MAl." Policy officials were then asked
by the Committee. with the knowledge of what was being proposed hy AWINZ, would
such a proposal meet the new wording, and that assurance was given.
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22.

25 .

24.

23.

Crown Law opinion

2 1. In .Ianuary this year a t a mee ting with a M, Al,? Policy officia~ias s t.ated·4
verbally and in writing th a t "MAli' believes that it is the res fu;,}t 'ty o~~i~re
City Council, wh ich should be knowled geable abou t. the l~~S " 'li th 4-.wliclh it
operates, ruther than MAF,' to assure the Minis,te,r thY1~" se(~,~l:l:t~efnent.
with AWINZ is not ultra vires relevan t. legislation."~ \S -
AWINZ aceepte,d tha t,an l,l Waitakere City dec~id . to obtal n ; i en dent lega l
opinion from Kensington Swan (now KPMG I ~."F at 9ptf vided the
assurance asked for by MAYPolicy. </j (()

I was astound,ed to le arn that inste a,d of c ~ t;l,{~(Ss~::;ance reques ted. MAF ,
Policy had asked Crown Law for aleAIJIc. on.Wke.&~ed the MAl" Policy official
why , I was told.,"MAF didn't like tlt.~~1 be~"was 1101. robust so MAF has
changed its mind". ~~~\;.,(

On a separate issue I had so 'dYs el!ri~~sed with MAFLegal a central
issue related to a legal inter:::~~ltlJ'nl::Um standar ds in Codes of Welfare . I
asked if a Crown Lawo~~had bee ~'h"ed and was informed that a Crown Law
opinion \~ ~xpenSive~~~)wo h'l{ aste mone~ o~ it. I, remi nd.ed the MAF
Policy official 0, f tb~<~Y:; ,, ' ~YV' s a n emp hatic, MAF IS gf)ttmg a Crown Law
oprmon. Cost I S~"\Ve.

III 19H6 MARJ~~ii~?~, S:::::..~ ,at the pilot p rogramme was va lid by virtue of section
37T ofth,e I-%~ m : ~n Law was not ask, cd to comment on whether section
37T w~s.t~,'~a .,v,alida proposed programme". The narrow and leading question
put to~'l'''<;::~~:~~le her the proposa l was ult ra vires.

Meetin~llJ>9riiStf'~~

2(;~{~~~~\jitnatiO': whereby M~' Po.licy otTici~ls have advised the Minister
(Q~ ;fhe e IS ultra mre,s, 1\.1. a mee,tlIl,g 1Il. J un e this ye~r with tWO'Mm lSUH'S (Hon

'-... .1 "'tli Bon Pete Hodgson) MAF official s were reminded by Pete Hodgson.of
h i';lr~iven to the Se lect Committee 12 months earlier and he suggested.that the

~
I1(ittee had bee n "mal-advise d" by MAIo'. Pete Hodgson went on to suggest th a t

. . ,d a duty to fin daway th rough the prob lem.

21()~I ' meeting concluded positively.with th e Min is te, .r asking for a pros a nd cons briefing
~per to be taken to caucus . The Min ister asked that the caucus paper he written

jointly by MAEi' Policy and me.

28. However, MAF Policy's recollection of the outcome of th e meeting bear s no
resemblance to mine. nor to anyone else 's p resent at the meeting. The draft ca uc us
paper introduces new issues related to a review ofloeal govern men t de volution tha t
are irrelevant to the AWINZ proposal. Unti l now MAEi' has ad vised the Minister that.
the only outstanding issue was the ques tion of ultra vires. I amended this draf t
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substantially and returned my comm ents on 17 -Iuly pending receipt of the KPMG
lega! opinion . /Z
In a lette r dated 10 -Iuly 2000 signed by the Minister is a p~, ;gpi.P9 inQ~0t~ said,
"1 recall that ]'vIr. H.iggins. (Waitakere City) OlTer.ec:!to .Oht'~iT ' ~().Pin I . ... 'Phe
Minister was not present during that conversation W~hi ok· laC(:e' tor office
after th e ministe ri al mee ting concluded, 1 am notsu sti ' .ha t a ~ '. .r can mad
every draft letter line by lin e hut I would have thoug t t it~fprr a ry importance
that lette rs drafted for the Minister contain nomt)curacies.~2hn anyone-have any
degree of confidence in MAF Policy when~'her'\..app~ to~~~s nor balances of
accuracy in the material that is presented c • 'ster \~(j;rown .

~
~~:-j

KPMG legal opinion (R\ t.- ' "">
30. KPMG Legal has uow provided a ~us~~aI- inion that. shows a way ahead.

A copy is attached. Not only d ' • I o~,\. ow that, such a programme is not
ultra vires it also shows that e e 't!~it::; question an agreement under

Th.W::::; ',"VOtld© <>~~
3 1. The Minister cleaf~~YY:cQ\ -win way forward . MAP has a choice of

facilitating this(~a~-"lY~dIessite ration and legal opinions .

32. F iV. e years ~o~. · ~A a~~aitakere pilot prog.ramme as a way to ensure that;
the vOlunt~... r ~nie the necessary animal welfare compliance act ivity to
supplefflt, . ~' complis activities . Should for any reason an ex isting organisation
cease ~~ft e c ~pliance activities; MAl" has estimated that it could cost upto $5M
of~fUli~ r ' voW~ irovide evenelQmellt.a ry compliance activities. It. is logical
~.<l>~ sho . · ' 0 encourage rather than hinder th e approval of organisations
~ t t~~ ria of the Act;

3f~ • ~~~~ the UTIP:ofessional and t.lllhealt~IY criticisms made by MAF Poli cy
~~~~~ng MAF Biosecurity Authority officials .

34. jJJ><n?{:?:ars ago one MA.F Policy official questioned the ability of MAli' HA to develop
<'fl6)i~dvice and suggested tha t none of the work that had gone into the Animal

~
:We.lfare Bill was professional a nd had. to be done aga in. This caused cons iderable delay()iht he development of the Bill . La tterly, another MAl" Policy official expressed the

. iew to me that MAl" Biosecu rity Authority official s, including the Group Director, are
not capable of developing policy advice, implying that this is t he sole p reserve of policy
analys ts.

35 . I would suggest that MAl" Po licy officials with no experience ofpractical
organisational implementation cannot provide competent policy advice without full
consul tation wit h those MAl" officia ls who have practical experience.
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I regret having lo he so detailed and can prov ide further informat.ion if requeste d, I
trust a satisfactory resolutio n can be found to this ongoing, frus tra tingan~1 tly sa ga
without reso rting to an officia l complaint to the Minister. the}3mbudsma, re
Administrative Division of the High Court, <<%) f? (\

r would like to meet to discuss and hopefully reSOIV~(' th is S "··~~ti:::r.ru:UY(),N() i l
and Larry Fergu son and will liaise direct wit h your Il- ' a. sist.! . rrange a
conven ien t time 00' U", ~
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